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Insurance Defense lawvars
Feeling Sting of Carrier's
Legal Malpractice Suit

By Henry Gottlieh

‘n insurance defense bar beset by pressure to han-
dle more cases at lower rates has a new reason to
ear carriers as clients.

In a rare case of defense lawyer malpractice, a
jury in Camden County awarded $362,000 Thursday -
to an insurance company that didn’t like the perfor-
mance of its outside counsel at a personal injury trial.

The jury voted, 6-1, that a New Jersey partner in
Philadelphia’s 165-lawyer Post & Schell caused
Safestep Reinsurance Inc. a loss in the 1997 defense
of a worker’s claim that he fell from a defective lad-
der. g

Carriers rarely sve. In fact, it was the first timie
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Safestep did in 2,500 cases over its 29-
year history, says claims executive
Paul Junius.

The
there aren’t soany malpractice cases
steruning from a jury vendict in the
underlying case. The typical malprac-
tice verdict arising from litigation is
against a plaintiff’s lawyer whose neg-
figence — such as by blowing a statute
of limitations or failing to get an affi-
davit of merit — leads to dismissal of
& winnable case.

The Camden verdict, along with
an American Bar Association study,
suggest such cases are becoming Jess
rare. The ABA's Standing Committee
on Lawyers’ Professional Liability last
year compared malpractice claims
from 1995-1999 and 2000-2003 and
found that claims against personal
injury defense Iawyers nearly doubled
to 2,953 from 1,512,

ABA committee chair Ben Hill of
Tampa, Fla., told the ABA Journal In
October that while insurance compa-
nies have traditionally stood by their
lawyers, “Today, loyalty doesn’t exist
like it did.”

Post & Schell presented evidence
at a three-week trial before Superior
Court Judge FJ. Fernandez-Vina that
its wark met professional standards. In
evidence that will resonate with
defense lawyecs, the firm also told the
Jury that claims manager Junius, who
is a lawyer, was e for the
loss and sued only because he didn't
like the outcome.

Junius “had egg on his face™ so he
made Post & Schell the scapegoat, the
firm's lawyer, Gerald Dugan of
Philadelphia’s Dugan, Brinkmann,
Maginnis and Pace, said in his closing.

The jury didn’t buy it. After bear-
ing from plaintiff's lawyer Gienn
Bergenfield that a lawyer bears ulti-
mate responsibility, the five womén
and two men on the panel found there
was negligence by Post & Schell part-
ner Isreel Elsenberg, who wied the
case out of the firm's Voorhees office.

The panel awarded ome-third of
what Bergenfield requested, but he is
expected to ask the judge for interest
and legal fees that:would make the
total judgment about $850,000 in the
case, Carbis Sales, Inc. v. Eisenberg,
CAM-L-2350-01.

Chain of Evidence Suspect

Post & Schell earned $1.7 million
in fees in its 10 years of work as
regional counsel to Safestep, whose
sole insureds are members of the lad-
der manufacturing, sales and service
industry. )

Safe turned to Post & Scheli
in 1994 & coustruction worker
named Dennis Carr added ladder man-
ufacturer and service Carbis
Sales Inc. of Florence, S.C., to & claim
that he suffered orthopedic injuries in
a fall from a ladder ln 1990 while
installing insulation at a home build-
ing site in Mount Holly.

Partner Beth Wright, the partner
who handled Safestep work at Post &
Schell, spent 250 hours ing. But
in May 1997 she announced her resig-

nation from the firm and gave the Carr
file and six other Safestep maters to
Eisenbarg.
By the firm's reckoning,
was the best lawyer for the
Jjob, baving bandled a broad range of
Bability cases since joining
the firm.in 1980 after working as &
public defender. “He was a very dili-
gent lawyer, someone who had a love
of being in the courtroom and was
very good at it,” Post & Schell's com-
pliance parmer, William Sutton, testi-
fied at the malpractice trial.
For Eisenberg, the strategy at the
ladder trial before Burlington
County Judge Ronald Bookblnder,

| in September 1997, was to create

doubt with the jury sbout the chief
piece of physical evidence. The
damaged and patently dangerous
iadder that Carr ted as evi-
dence had been subjected to & dubi-
ous chain of custody after the acci-
dent and couldn’t have been the lad-
der Carr fell from.

When the trial ended, though, the
Jury awarded Carr $600,000 and gave
his ex-wife $100,000 for 2 per-quod
claim. Carr won the appeal and the
final judgment with interest came to
neardy $300,000. Defense fees made It
about $1 million, half prid by Safestep
and half by Lexington Insurance Co.,
an AIG subsidiary,

While Safestep stuck with Post &
Schall for the appeal, its snger about
the outcome had besn palpable after
the verdict. Parter Sutton testified
that Junius, in 2 profanity-laced phone
conversation, blamed Eisenberg for
the defeat. "This was an angry man,”
Sutton recalled. “I knew I had an
unhappy client”

Junius and Post & Schell lawyers
had a discussion about recompense
from the firm, but none was forthcom-
ing. Safestep moved its files to Lary
Zucker, now of Cherry Hill’s Marshail
Dennchey Warner Colemnan &
Goggin. And when the appeal failed,
the carrier sued.

It did so slone. Excess carrier
Lexington Insurance Co., which con-
tinued to have a relationship with Post
& Schell, bad no interest in suing the
firm, and it assigned away o Safestep
any rights o a recovery from the firm,
That meant Safestep could keep any
amount it won against the firm, even if
the sum exceeded the carriet's share of
the judgment.

At the snggestion of its new
defense counsel, Zucker, the insurer
gfized Hilton Stein of Totowa, the dean

New Jersey's plaintiffs’ malpractice
bar, but replaced him with Bergenfiel
when Stzin went bmkruit and
dropped out of the practice of law.

Carsiar Stk o No-Pay Peficy

At the trial that ended Thursday,
the jury heard two themes.

First Bergenfield’s: Eisenberg
spent woehully few hours preparing,
falled to call critical wimesses and
muffed chances to attack the plain-
uff"s credibilicy.

Dugan countered by stressing the
reallties of insurance defense work.
Short preparation time is a fact of life
for all lawyers, defense expert Warren

Faulk of Westmont's Brown &
Connery testified.

Dugan also elicited testimony that
Eisenberg made a sound choice in not
getting too tough at the ladder trial
because it was clear that Carr had been
hurt and that to question him wo
harshly would have with the

Dugan introduced evidence to
suggest that the carrier bore responsi-
bility through claims manager Junius,
who sat through the ladder trial. If he
didn't like what Eisenberg was doing,
he could have taken action, the
defense argued.

Instead, Junius stuck to the carri-
er’s no-pay posltion, despite trial
judge Bookbinder’s suggestion a
$500,000 settiement might be appro-
priate, Dugan said. “T know a winner
whea I see one,” the defense quoted
Junius 25 saying when Bookbinder
wamed a softiement might be 2 good
idea for the defense.

If blaming 2 hands-on carrier for
defense hawyer’s defeat and demoniz-
ing the clai m g is a p 'ug
strategy In such cases, it didn't work in
this one.

In his computer-graphic-assisted
presentation, Bergenfield identified 21

] eld told the jury.

Bergenfield's evidence showed
that Eisenberg spent 20.5 hours
preparing for the ladder trial, failed to
elicit expert testimony that could have
refuted the plaintiff's experts, failed to
take of expert testimony for
defendants that got out on su
judgment and failed to exploit evi-
dence that would have shown Carr to
be a lying fraud.

Bergenfield faulted Eisenberg for
neither confronting Carr with evi-
dence about his work experience and
other accidents nor using a surveil-
lance video to try to Carr.,

Bergenfield attacked Elsenberg

2 judgment notwithstanding the ver-
dict is expected.

Divining the Minds of Jarors

On a di
the tral, Fernandez-Vina rej i
Dugan's srgument that an opinion by
plaintiff's expert Bennett Wasserman
of Newark’s Stryker, Tams & Dilt —

legal issus during

or any expert opinioa ln such a case —
isani issible inion b
no one could opine what was in the

minds of the jurors in the underlying
case. .

If that was true, Fernandez-Vina
asked Dugan rhetorically in ruling
against him, “could there ever be a
legitimate case against an attorney
when there Is a trial?”

By Bergenfield’s reckoning, the

 standard of care isn't determined by

what's in the jurors’ minds. Whether a
lawﬁlat uses reasonsble knowledge and
skill ordinarily possessed by members
of the profession is what counts, and
thet's what experts are qualified to dis-
cuss, he argued. :

Membars of the malpractice bar
said last week the case would attract
mach interest among defense lawyers.

“My belief is, it is something that
will probably continue to occur on an
infrequent basis as companies are

to increase their bottom
line,” says Robert Hille of Secancus’
Waters, McPheoson, McNeill. “Tha

experi
ence. I fully expect the trend to con-
tinve and to grow.”

William Voorhees Jr., who has a
firm in Morristown, says suits like this
would refiect a change in the relation-
shipbexweenoix?ummdhwyﬂs.‘

Mergers insurance companies
create pressure on claims departments
to increase dheir short-term bottom
line, he says. “It is not at all unusual
these days for the claims department
to be al as hostile to their defense

for not getting tough against a per
quod claim by Carr’s divorced wife by
highlighting Carr’s relationship with
another woman,

Eisenberg also erred by not attack-
Ing Carr’s credibility by using the
same evidence that U.S. Home and the
ladder’s manufacturer used to win
summary judgment. U.S. Home
proved to the judge’s satisfaction that
Carr coulda’t prove he was actually
working where he said he was on the
day of the accident.

Finally, Bergenfield called a wit-
ness who Eisenberg hadn’t found for
the first trial, Carr’s co-worker. He tes-
tified that if he had been called for the
first trial he would have said Carr’s
story about the chain of custody of the
ladder was a lie and that Carr had
access o beat-up old ladders to pre-
sent to the first jury. Carr died two

years ago.

“Dennis Carr got $769,697 and 10
cents for a big fat lie,” Bergenfield
said in his closing. “Trisl work isn't

By finding the finm negligent, the
jury did not have to reach the final
ion on the jury interrogatory:
Safestep sull owe the firm
$29,000 in unpaid bills?
Defense lawyer Dugan, the firm,
and Eisenberg, who is now retired,
declined to comment, but a request for

anorneys as they are to plaintiffs’
attorneys, pacticularly when it comes
to billing,” he says.

Leon Picchta of O'Donnell &
Piechta In West Orange says suits can’
drive up malpractice rates. “The only
benefit we get as defense counsel now
is that we can put on our applications
that we are very rarely sued by any-
body,” he says.

Thomas Hight of Bloomfield's
O'Mesra & Hight and chairman of the
New Jersey Defense Association's
professional liability committes, says
of the Camden wisl, "it's a story we're
al! going to read.”

“The remedy a carrier has agsinst
its counsel is to not send them any
more work,” he says. “They pull the
files and you don't get any more
work.”

Losing business is a major stress
for defense counsel, he says. “They
havemyrighz;it’smeirwmh"’lm

says. “You have a change in regime,
you do something the new guy doesn’t
like, the work is gone.”

That's a danger to alf lawyers, he
concedes. But if 2 commercial client
pulls its work, it's often just one or
two cases. ’

“With defense attorneys, our
bread and butter comes from the vol-
ume,” he says.

Hight had more to say about the
subject during a telephone conversa-
tion on Thursday. But he had to inter-
rupt to get another line. He had an
adjustor on hold. W



